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The Life of a Workers’ Compensation Claim 
 

Employer’s Responsibilities 
 

Labor Code 5401 
 

The Employer will provide an Employee’s Claim Form for Workers’ 
Compensation Benefits (DWC-1/SCIF 3301) within one working shift 
of their knowledge of injury 

 

                    
 

Knowledge is when any supervisor or lead person has been told or 
witnesses the injury 
 
The employer has one working day after an Employee Claim Form is 
filed to authorize medical treatment. 
 

Labor Code 6409.1 
 
The Employer will complete and submit an Employer’s Report of 
Occupational Injury or Illness (SCIF 3067) within 5 working days of 
knowledge of an injury. 
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• Must be completed by a supervisor 
• Not an admission of liability 
• Employers opportunity to tell what they think 
• Not admissible in any proceedings  
• Protected under Attorney/Client Privileges 

 No Copies will go to Doctor/Applicant’s attorney/Injured 
Employee 

 
 

SCIF Responsibilities 
 

Labor Code 4060 
 

SCIF will make a decision regarding liability and will notify the 
employee within 14 days of the Employer’s Knowledge 

o Accept – Pay benefits due 
o Deny 
o Delay – 90 days to make a final decision on Liability 

 Obtain Medical treatment records 
 Investigation  
 Obtain Medical Evaluation (QME/AME) 
 Pay up to $10,000 in medical benefits while on Delay 
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Determining Liability 
 

Three primary issues related to determining liability 
 AOE/COE 
 Labor Code 3202: Liberal Construction 
 Medical Substantiation 

 
 

AOE/COE  –   in order for a claim to be considered compensable 
under California Law 

• Injury must Arise Out of Employment 
• Injury must Occur in the Course of Employment 

 
 

Labor Code 3202  -   
Liberal Construction – Workers’ compensation laws shall be 
liberally construed by the courts with the purpose of extending 
their benefits for the protection of persons injured in the course 
of their employment 

 
 

Medical Substantiation  -   Every injury must be medically 
substantiated 
 

o 30 day Employer Control –  
• Must be posted in a visible area that is frequented by 

employees 
• Should be a doctor from the MPN 
 

o Pre-designated treating physician 
• Employer must provide every employee the 

opportunity to pre-designate a physician 
• The employee must pre-designate the physician prior 

to the injury 
• The doctor must agree to be pre-designated 
• Must be a doctor that has treated the employee prior to 

the designation and maintains the employee’s medical 
records 
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o Medical Provider Network (MPN) 

• List of Doctors maintained by SCIF 
• All claims after effective date must treat with a doctor 

within the network 
• Employers can refer employees to the MPN 

 
http://www.scif.com/MedFinder/medfinder_fset.htm

 
Three Types of Claims 

 
Non-Disability 

o Claims that result in 3 days or less of medically authorized 
temporary disability 

o Less complex types of injury requiring limited medical 
oversight 

o No Permanent Disability reasonably expected 
o Do not involve legal representation 
o Closed within 6 months 
o Not used in calculating the State Contract Fees 
 

Mini-Disability 
o Claims resulting in more that 3 days of medically authorized 

temporary disability 
o Less complex types of injuries requiring limited medical 

oversight 
o No Permanent Disability reasonably expected 
o Close within 9 months 

 
Full-Disability 

o Usually more complex types of injuries requiring moderate to 
extensive medical treatment 

o Usually significant lost time from work 
o Most likely will involve permanent disability 
o May involve Vocational Rehabilitation or Supplemental Job 

Displacement Benefit 
o May involve legal Representation 
o Expected to be around over 1 year 

 

http://www.scif.com/MedFinder/medfinder_fset.htm
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Benefits 
 
 Industrial Disability Benefits (IDL) 

o Authorized by SCIF according to medical substantiation 
o Number of days used tracked by the employer 
o Can use up to 365 days  
o Must be used within 2 years from the first date used 
o Can be used for medical appointments and partial days 
o Any partial day counts as 1 full day against 365 day limit 

 
 

Temporary Disability (TD) 
o Paid by SCIF according to medical substantiation 
o The rate is 2/3 of the injured employee’s average weekly wage 

up to a maximum of $840.00 per week (max may increase each 
year based on the State Average Weekly Wage) 

o Must be paid within 14 days of the Employer Date of 
Knowledge that disability exists or IDL is ending, and every 
14th day thereafter 

o Paid in 8 hours increments unless there is a wage loss situation 
 Medical appointments not covered by TD 

 
 
For date of injury 4/19/04 and later 

o 2 year limit from the Date First paid 
o Limit of 104 weeks total 
o The one year of IDL counts toward the 2 year limit 
o Except catastrophic injuries as described in LC 4656 

 
 

Seasonal TD rates 
o Case Law – Jiminez 
o Allows for two tier TD rates 

• In Season rate is 2/3 of average weekly wages 
• Off Season rate is 2/3 of average weekly off season wages 

with a minimum of $126.00 per week 
o Agency must notify SCIF of season starting 
o SCIF has 14 days from start of season to increase TD rate 
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Vocational Rehabilitation (VRMA) 

o Paid on Dates of injury up to 12/31/03 
o VRMA paid to the injured employee once they become 

permanent and stationary when they are unable to return to 
work 

o Maximum benefit is $246.00 per week 
o The injured employee can chose to supplement with permanent 

disability up to their TD rate 
o Cap of $16,000.00 once Notice of Potential Eligibility (NOPE) 

letter is sent (includes cost of counselor, schools and needed 
equipment) 

o Can be settled up to $10,000 
 

Supplemental Job Displacement Benefit (SJDB) 
o For Dates of injury 1/1/04 and later 
o Replaces Vocational Rehabilitation 
o Claim must be finalized to be paid 
o Determined by the settlement amount up to $10,000 
o Covers cost of schooling only 
o Paid directly to a school or Vocational program 

 
Permanent Disability 

o Starts 14 days after IDL/TD ends or after P&S 
o Based on Medical Findings 
o Weekly rates vary depending on the percentage of PD, date of 

injury and the injured workers’ earning at the time of the injury.  
The current maximum is $270.00 per week 

o Each PD percentage has an assigned number of weeks of 
compensation 

o The number of weeks and the rate is based on legislation in 
affect on the date of injury 

o The number of weeks can vary from year to year 
 

Life Pension 
o Paid on claims with PD ratings of 70% or more 
o Starts 14 days after PD ends 
o Usually about half of the PD weekly rate 
o Paid for the rest of the injured employee’s life 
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o 100% disability – the injured employee will receive their TD 
rate for the rest of their life 

Medical Treatment 
 
Labor Code 4600 
 

Whatever is medically reasonable and necessary to cure or 
relieve the effects of the industrial injury must be provided 

 
As of 1/1/04 

o All Workers’ Compensation providers must have a 
Utilization Review program 

o New Medical fee schedules – based on Medi-care fee 
schedules 

As of 4/19/04 
o Workers Comp providers can choose to have a Medical 

Provider Network(MPN) 
• Injured workers must treat with a doctor in the MPN 

unless they have pre-designated a physician 
o Chiropractic and Physical Therapy limited to 24 visits each 

 
Medical Control 
 
Utilization Review (UR) 

o Treatment must be based on ACOEM or other “Evidence based 
guidelines” 

o Adjusters can authorize treatment 
o Only a doctor can delay, modify or deny a treatment plan 
o SCIF has 5 days from receipt to accept, modify or deny 

treatment unless additional information is needed 
o Additional information must be requested within 5 days of 

receipt, SCIF then has 14 days to make a determination. 
If time frames missed 

o Case Law (Sandhagen) found if the provider does not make a 
determination within the required time frames, the treatment 
will be presumed correct 

o Object to the treating physicians findings within 20 days  
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• Injured employee must go through the QME process  
SCIF UR Program 

o District Office Health Consultants in each SCIF office 
• Doctors 
• Chiropractors 
• Nurses 

o Blue Cross 
o Comp Partners 

 
If the injured worker disagrees with the Utilization Review decision, 
they must go through the QME process to resolve the dispute. 
 
 

Objecting to Medical Findings 
o Must object within 20 days of receipt of the medical report 

• Can be extended on represented cases if both parties agree 
o Either party can object 

• Extent and Scope of treatment 
• Existence of New and Further disability 
• Permanent and Stationary status 
• Inability to engage in usual occupation 

 
 
 
 
Qualified Medical Evaluator (QME)/Agreed Medical Evaluator (AME) 
Process 

 
Once a Primary Treating Physician (PTP) finds the injured employee to be 
permanent and stationary (P&S), State Fund (SCIF) and the injured 
employee/Applicant’s Attorney (AA) have 20 days to agree or object to 
the findings. 
 
• If all parties agree, the case will be worked up for a settlement authority 

request. 
 
• If either party disagrees, the parties must proceed through the 

AME/QME process. 
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Unrepresented –  
• If SCIF agrees with the PTP, but the injured disagrees – 

♦ the injured employee completes a Request for a Panel QME 
♦ sends it to the DWC (Division of Workers’ Compensation) 
♦ The DWC issues a panel of 3 doctors  
♦ The injured employee has 10 days from receipt to pick a doctor and 

schedule an evaluation.  
• If SCIF disagrees with the PTP, whether the injured agrees or not – 

♦ the injured employee has 10 days to complete the Request for a Panel 
QME and send it to the DWC 

♦ If the injured employee does not comply, SCIF completes the form 
♦ DWC issues a panel of 3 doctors 
♦ The injured employee has 10 days to pick a doctor and schedule an 

evaluation 
♦ If they do not choose a doctor, SCIF can pick the doctor and schedule 

the evaluation. 
Represented – 
• If either party disagrees 

♦ either party can object within 20 days (or if agreed upon by both 
parties, a longer period of time) 

♦ If objecting, an AME offer must be made 
♦ If a doctor can be agreed upon, that doctor makes all the final 

determinations on the file. 
♦ If a doctor can not be agreed upon 

 Prior to 1/1/05 – 
• both parties obtained their own QME to make the final 

determinations 
• we tried to negotiate a settlement somewhere in between the 

two doctors 
 After 1/1/05 –  
• Either party can request a panel of QME doctors 
• Once panel received from the DWC, each party has three days 

to strike one doctor from the list 
• The last doctor left on the list is considered the AME.  This 

process has been coined “the last doc standing” 
• If either party fails to strike a doctor timely, the other party may 

just pick a doctor and schedule an evaluation 
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• This doctor becomes our AME and makes all the future and 
final determinations on the file. 

Permanent Disability 
 
 
 
 
Permanent Disability –  

The residual effects of industrial injury as ascertained and described 
by physicians when the employee’s condition becomes “permanent 
and stationary” or has reached “maximum medical improvement”.  

 
 
“P&S” or “MMI”  

A condition is considered “P&S” or “MMI” when it has stabilized 
and is unlikely to change in the next year. 

 
 
Physicians provide information about the injured employee’s permanent 
impairment and limitations.  The medical findings and conclusions are then 
translated into a permanent disability rating based on procedures and 
benchmarks set forth by the Labor Code and the Permanent Disability 
Rating Schedule. 
 
 
Prior to 1/1/05 –  

 
• PD ratings based on the injured employees “inability to compete 

in the open labor market”.   
• PD ratings determined by the adjuster interpreting the information 

reported by the physician.   
• Physician would report on  

o objectively measurable limitations (e.g. amputation, loss of 
motion)  

o subjective complaints (e.g. pain) 
o work restrictions the employee could not perform or should 

not perform to prevent any further injury (e.g. no heavy 
work, limited to substantial work). 

• Adjuster uses a formula to convert the findings of the physician 
into a PD Rating 
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After 1/1/05 –  
 

• PD ratings based solely on the objective findings of the physician. 
• The physician now required to measure the medical history and 

objective findings against the Activities of Daily Living  
• The physician is required to report an impairment using the 

American Medical Association (AMA) Guides to the Evaluation 
of Permanent Impairment (5th edition).   

• The impairment standard provided by the physician 
• The adjuster adjusts the rating to account for the diminished future 

earning capacity.  (Replaced the “inability to compete in the open 
labor market”) 

 
The Activities of Daily Living: 
 

 Self Care 
 Communication 
 Physical Activity 
 Sensory Function 
 Non-specialized hand activities 
 Travel 
 Sexual Function 
 Sleep 

 
 
Impairment vs. Disability 
 
Impairment – loss, loss of use or derangement of any body part, organ 
system or organ function 
 
Disability – effect of impairment on the ability to meet personal, social or 
occupational demands 
 
Ratings can range from 0% to 100%.   

• Zero percent signifies no reduction in their ability to meet personal, 
social or occupational demands 

• 100% represents legal total disability.  Total disability does not mean 
that the employee cannot work, but rather represents a level of 



disability at which they would not normally be expected to be able to 
successfully meet personal, social or occupational demands. 

RATINGS 
 

• Currently 3 (three) Schedules for Permanent Disability Rating (PDR). 
o The first was developed in 1914 and revised in 1978.   
o The second schedule was adopted April 1, 1997.  The only basic 

differences in the first and second schedules were the disability numbers 
changed and the occupation codes went from two digits to three.   

o The third PDR was adopted by emergency regulations on 1/1/05.  This 
rating schedule changed the ratings quite a bit.  It could still be changed 
pending passage of the final regulations. 

 
(The following ratings are examples for a 50 year old, safety officer, with a  low back 
injury) 
 
Old Formulas 
   
Prior to 1997  -           8.1  –  10  –  54  –  H  –  13  –  15:0 
 
 
 
 
 
 
 
 
 

Body Part & nature of 
injury (Disability number) 

Standard 
Rating 

Occupation 
Group 
number  

Occupational 
Variant 

Age adjusted 
rating 

Occupation 
adjusted rating 

4/1997 – 12/2004  -       12.1  –  10  –  490  –  I  –  15  –  17 
 
New Formula 
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After 1/1/05 -               15.03.01.00 – 10 – [5]13 – 490   – I – 18 - 20   

Impairment 
number 

AMA Chapter Body Part 

Impairment 
standard 

FEC Rank 

FEC adjusted 
rating 

Occupational 
Variant 

Age adjusted 
rating 

Occupational 
adjusted rating 

Occupational 
group number 

Method for 
Rating 
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1. Nature of injury 

 
 

• Prior to 1/1/05 – Disability number 
 

o The Permanent Disability Rating Manuals (PDR) divide 
disabilities into 21(pre 97) and 14 (pre 05) main categories 

o Each category corresponding to a major body part or 
function.   

o The categories are then subdivided to incorporate more 
specific injuries to that body part.  The subdivisions are 
numbered to the left of the decimal. 

 
Example -   A lower extremity injury would have a disability number 
of 14 (under the 4/97 PDR) and the knee would have a disability 
number of 14.5 and the hip 14.3. 
 
 
 

• After 1/1/05 – Impairment number 
 

o The Impairment number corresponds to the chapter in the 
AMA Guides.   

o Each Chapter covers a body part or body function. 
 

Example - The lower extremities are covered under chapter 17.  So an 
impairment that starts with a 17 is a lower extremity.   
 

o The second number in the impairment number indicates the 
actual body part (e.g. hip is a 03, knee is a 05, etc.).   

o The third number is the method the doctor used to rate the 
impairment (e.g. Range of motion, Atrophy, Diagnosis 
based estimate, etc.).  

o The fourth number further defines the injury (e.g. soft tissue, 
fracture, etc.). 

 
 



 
 

Section 200 
Revised 6/2006 14 
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Section 200 
Revised 6/2006 16 



Section 200 
Revised 6/2006 17 

2. Standard Rating or Impairment Rating 
 
Both - 

• Based on the medical findings and conclusions of the physician 
• Represents the degree of disability for a theoretical average worker, 

(i.e. a worker with average occupational demands on all parts of the 
body and at the average age of 39).   

 
Standard Rating –  
 

• Determined by the adjuster based on findings reported by physician  
o The objective findings (e.g. amputation, loss of motion) 
o Subjective factors (e.g. pain complaints) 
o Work preclusions  

 
Impairment Rating – 
 

• Represents the degree of impairment based on  
o the medical history 
o current medical findings 
o the impact on the Activities of Daily living 

• The physician reports the percentage of impairment and the basis for 
the rating 

o Must list all the pages, charts and tables he used to make his 
determination. 

 
3.  Future Earning Capacity (FEC) 
 

• Dates of injury 1/1/05 or later 
• Claims which employee has not returned to work prior to 1/1/05 
• No time Lost, but not P&S prior to 1/1/05 
• Each impairment number is assigned a FEC number in the PDR 

Manual 
 
Since the Activities of Daily Living (ADL) did not include occupation, the 
FEC was used to help account for an employees “diminished future earning 
capacity”.   
 

• FEC will cause the impairment rating to increase 10% to 40%, based 
on the type of injury, which gives us the FEC adjusted rating.  
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4.  Occupational Group Number 
 

• The standard rating (prior to 1/1/05) or the FEC adjusted rating 
(after 1/1/05) modified to take into account the requirements of the 
specific occupation that the worker was engaged in at the time of 
his/her injury.   

o If the occupation requires more than average use of the injured 
body part, the rating is modified upward 

o If the body part is relatively less important to the occupation, 
the rating is decreased. 

 
 
5.  Occupational Variant  
 

• The occupational group number is determined 
• We reference a chart in the PDR - determines the impact of the 

disability/impairment on the occupation  
• Assigns a letter code - Each letter represents the demands on a body 

part in each occupation.  (“F” is considered average demands, “E”, 
“D” and “C” represent progressively lesser demands, while “G”, “H”, 
“I” and “J” reflect progressively higher demands). 
 
 

6.  Occupational Adjusted Rating 
 

• The Occupation variant applied to the standard rating/FEC adjusted 
rating, by using charts in the PDR to determine a new rating level. 
 
 

7.  Age Adjusted Rating 
 

• The rating is adjusted to account for the injured employee’s age at the 
time of his/her injury.   

• The average age is considered to be 37 – 41.  (Any age lower than 37 
will cause a decrease in rating as it is presumed that younger people 
heal more quickly and easily.  Any age over 41 will cause the rating to 
increase as it is presumed that older people will heal less easily). 
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8.  Apportionment 
 
• The physician determines what percentage of the injury is related to the 

industrial injury and which percentage is pre-existing.   
• The current laws provide that any pre-existing injury or cause of 

impairment should be apportioned  
• The employer should pay for only the percentage of the impairment that 

was caused by the industrial injury 
• Any pre-existing workers’ compensation settlements will be conclusively 

presumed still in tact and will be apportioned. 
o In cases of pre-existing disabilities or conditions, the physician 

determines the percentage of disability which is related to the 
industrial injury.  The percentage is written in front of the rating as 
follows: 

70 (12.1  –  10  –  490  –  I  –  15  –  17) 12% 
 
70 (15.03.01.00 – 10 – [5]13 – 490   – I – 18 – 20) 14%   

o In cases of prior industrial settlements, the awarded dollar amount 
is subtracted from the new amount of disability 

 
Disability Evaluations Unit 

Rating specialists at each WCAB office that provide disability ratings 
for claims.  They can do three types of ratings. 
 

• Summary Rating 
o Must have for all unrepresented claims from 1/1/91to 

1/1/94 
o No longer mandatory, but Judges require you prove you 

requested one 
o Can be issued on a PTP report or a panel QME report 
o Not binding on either party, but they are difficult to fight 

• Formal Rating 
o Issued on litigated cases at the request of the Workers’ 

Compensation Judge 
• Consultative Rating 

o Not an official rating 
o Merely advisory and is usually obtained to assist in 

settling a claim 
o May be obtained regardless of legal representation 
o Not admissible in a judicial proceeding 
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+/- 15% for Regular, Modified or Alternative Work 
 
For injuries occurring on or after 1/1/05, Labor Code §4658(d) states 
claims costs may be reduced for an employer that employs 50 or more 
employees if they offer the injured employee regular, modified or alternative 
work with in 60 days of a disability becoming permanent and stationary. 
 
All State agencies are considered to be one employer (The State is the 
State), therefore all qualify for decreases. 
 
All offers of regular, modified or alternative work are governed by the 
definitions of Labor Code §4658.1 
 
 

 Regular Work – The employee’s usual occupation or the position in which 
the employee was engaged at the time of injury and that offers wages and 
compensation equivalent to those paid to the employee at the time of the injury 
and located within a reasonable commuting distance of the employee’s residence. 

 
o The Wage and compensation for any increase in working hours over the 

average hours worked at the time of injury shall not be considered. 
 

o The employee may waive the condition that regular, modified or 
alternative work be located within a reasonable distance of the employee’s 
residence at the time of injury 

 
o The condition is waived if the employee accepts regular, modified or 

alternative work and does not object to the location within 20 days of 
being informed of the right to object. 

 
o The condition is conclusively deemed satisfied if the offered work is at the 

same location and same shift as the employment at the time of injury. 
 

 Modified Work – Regular work modified so that the employee has the ability 
to perform all the functions of the job and that offers wages and compensation 
that are at the least 85% of those paid to the employee at the time of injury and 
located within a reasonable commuting distance of the employee’s residence at 
the time of injury 
 

 Alternative Work – Work that the employee has the ability to perform, that 
offers wages and compensation that are a least 85% of those paid to the employee 
a the time of injury, and that is located with a reasonable commuting distance of 
the employee’s residence at the time of injury. 
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Increase vs. Decrease 
 

 If within 60 days of a disability becoming permanent and stationary, 
an employer does not offer an injured employee regular, modified 
or alternative work for a period of at least 12 months, each 
disability payment remaining to be paid from the date of the 60 day 
period shall be increased by 15%. 

 
Example:  If the base rate is $200/week, the payment will be increased to 
$230/week (15% more). 

  
 If within 60 days of a disability becoming permanent and stationary, 
an employer offers an injured employee regular, modified or 
alternative work for a period of at least 12 months, and regardless 
of whether the offer is accepted or rejected, each disability payment 
remaining to be paid from the date the offer was made will be 
decreased 15%. 
 
Example:  If the base rate is $200/week, the payment will be decreased to 
$170/week (15% less). 
 

 If the employer terminates the regular, modified or alternative 
work before the end of the period for which disability payment are 
due, the amount of each of the remaining payment shall increase 
15%. 
 
Example:  If the base rate was $200/week but this is initially reduced to 
$170/week (15% less) due to an offer of regular, modified or alternative work, the 
remaining benefits would be paid at $230/week. 
 

 If an employee voluntarily quits then he/she will not be eligible for 
15% increase of the remaining weeks of PD benefits from the time of 
leaving employment. 
 
Example: If the base rate if $200/week, payment will continue to be paid at  
$170/week (15% less).  Payments will not revert back to the base rate of 
$200/week. 
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Settlement Process 
 
 
 
Authority Requests 
 
 

Once the medical file is complete, including reports addressing 
permanent and stationary, permanent disability and apportionment, 
SCIF will request authority from the employer to settle the claim(s). 
 
 
 
The adjuster will 

o Estimate the value of the claim 
• Permanent disability 
• Future Medical treatment 
• Any outstanding TD issues 
• Any outstanding medical liens 

o Prepare a finalization worksheet 
o Prepare an authority request 
o Send it to the RTWC 

 
 
 
Employer has 10 days from receipt to authorize the authority request 
or state any objections 

o If there is not a timely response, SCIF can assume authority 
 
 
 
The Authority requests will include: 
 
 
 
 
 
 



 
Proposed Finalization for State Cases (Authority Request) 
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Finalization Worksheet 
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Estimate 
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Balance Sheet 
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SCIF Rating (DOI prior to 1/1/05) 
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SCIF Rating  (DOI Post 1/1/05) 
 
 

Permanent Disability Rating Report 
 
 
 
Event Date:  6/12/2005 
Event Name: John Doctor 6/15/05 PTP 
 
Examinee Name: Joe Claimant  
Date of Birth: 6/15/1965 
Social Security #: ___-__-____ 
 

PPHHYYSSIICCAALL  FFIINNDDIINNGGSS  
 
  
 
 
 
 
 
 
 
 
 
 
LUMBAR SPINE (Chapter-15, Table 15-3/P.384): 
DRE method was selected.  
Lumbar Spine DRE is classified as Category III that calculates 10 % Impairment. 
 
 
CERVICAL SPINE (Chapter-15, Tables 15-12/P.418, 15-13/P.420, 15-14/P.421) : 
ROM method was selected for the following reasons: No injury reported and the cause is uncertain and the DRE method 
does not apply. 
 
  
CERVICAL DISORDERS (CHAPTER-15, TABLE 15-7/P.404)  
III. Spondylolysis and Spondylolisthesis, not operated on A. Spondylolysis or grade I (1%-25% slippage) or grade II (26%-

50% slippage) spondylolisthesis, accompanied by medically 
documented injury that is stable, and medically documented 
pain and rigidity with or without muscle spasm. 

  
  Spine Nerves (Right): (Chapter 15, Table 15-15/P.421, 15-16/17/18/P.424) 
PERIPHERAL NERVE SENSORY 

GRADE 
DEFICIT (%) MOTOR GRADE DEFICIT (%) 

Spinal Nerve Root - C5 4 8 4 6 
 
SPINE IMPAIRMENT SUMMARY 
 Lumbar Thoracic Cervical 
DRE Imp% 10 0 0 
ROM Imp% 0 0 3 
Disorders Imp% 0 0 6 
Nerve Imp% 0 0 1 
Regional Total Imp% 10 0 10 
Spine Total Imp% 19   
Pelvis Imp% 0   
Corticospinal Imp% 0   
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IMPAIRMENT SYSTEM AND RATIONALE Organ System and whole person impairment 
(All calculations are based on Guides to the Evaluation of Permanent Impairment, 5th Edition. Combined values 
chart (Page 604) has been used throughout the application to combine impairments wherever necessary) 
BODY PART OR SYSTEM CHAPTER NO IMPAIRMENT % 
Spine 15 19 
 
 
CALCULATED TOTAL WHOLE PERSON IMPAIRMENT: 19 %.  
 
 
 
California Apportionment  
DISABILITY DESCRIPTION IMPAIRMENT APPORTIONMEN

T 
SUBJECTIVE 

Cervical – Range of Motion – Spondylolysis, no operation 6% (WPI) 20 0 
 

 
 
 
 
 
California PD Report 
 
Date of Injury: 01/14/2005 
Date of Birth:  06/15/1965             Age at DOI: 39 
Occupation: Correction Offi            Group No.: 490 
Average Weekly Earnings: $1,200.00 
-------------------------------------------------------- 
Lumbar – Diagnosis-related Estimate 
     15.03.01.00 -  10 - [5] 13 - 490I -  18 -  18 
Cervical – Range of Motion – Spondylolysis, no operation 
 80%(15.01.02.03 -   6 - [5]  8 - 490I -  12 -  12) 10 
-------------------------------------------------------- 
Lumbar – Diagnosis-related Estimate(18) 
Cervical – Range of Motion – Spondylolysis, no operation(10) 
 
 18  combined with  10 = 26 
-------------------------------------------------------- 
26 % = $220.00 per week * 106.75 weeks = $23,485.00 
 
If L.C. 4658(d)(2-3) applies:  
* the weekly rate increased by 15% = $253.00 
* the weekly rate decreased by 15% = $187.00 
 
 
 
 
 
Signature  
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DEU Summary Rating (page 2) 
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Mandatory Settlement Conference (MSC) 
 
 
Once Authority is provided, SCIF will attempt to negotiate a 
settlement.  If we are unable to settle the claim we proceed into the 
litigation process. 
 
 
 Declaration of Readiness(DOR) 

o Offer of settlement must be made prior to filing a DOR 
o Parties must object to a DOR within 10 days 
o MSC will be scheduled by the WCAB regardless of objection 

or not 
 
 

Preparation for an MSC 
o SCIF will request authority  
o List of Witnesses 
o All exhibits to be presented at trial 

• Medical 
• Investigation 
• Subrosa tapes 
• Personnel records 
• Misc. Documentation 

 
 

Goal of the MSC is to resolve all issues. 
 
 
If we are unable to settle, the case will be set for trial 

• Discovery will most likely be closed by the Judge 
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Other things to Consider Prior to Settlement 
 
 5814 Penalties 

o Labor Code 5814 
o Prior to 6/1/04 

• 10% of full species of benefits (TD, PD, Medical, etc.) 
• Could be filed on any late payment regardless if it was found 

and paid as a self-imposed penalty by the adjuster 
o After 6/1/04 

• Up to 25% of late payment 
• If late payment found and paid as self imposed 10% by 

SCIF prior to being filed by the app attorney, no additional 
payment should be due 

 
132A 

o Labor Code 132A 
o The employer can not discriminate against the employee as a 

result of filing a workers’ compensation claim 
o The penalty is one-half the value of the claim (all species of 

benefits - TD, PD, VR & Medical - past, present and future ), in 
addition to all entitled benefits, up to $10,000 

 
Serious and Willful (S&W) 

o Labor Code 4553 
o An employers knowledge of a hazard prior to an injury may 

expose the Department 
o The penalty is one-half the value of the claim (all species of 

benefits - TD, PD, VR & Medical - past, present and future ), in 
addition to all entitled benefits 

o No limit 
 

Medicare Set Aside 
o Compromise and Release settlements only 
o A Medicare Allocation Review is required… 

o If currently receiving Medicare benefits or will be in the 
next 30 months 

o If settlement is over $250,000.00  
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 Subrogation 
 

• Third party liability claims 
o Motor Vehicle Accidents 
o Defective Products 

 Chairs, elevators, equipment, etc… 
• Can only be filed if the claimant personally files suit against 

the third party 
• Subrogation Legal Unit 
• Recovery  

o Cash – deposited back to the case 
o Statutory Credit  

 SCIF takes credit for any further benefits due 
 Injured must provide receipts for medical treatment 

 
 
 

Liens 
 

o Filed by medical providers when medical treatment payments 
are in dispute 

o Provider must pay $100 to the WCAB to file a lien 
o If the findings are against the employer, we reimburse the 

provider the $100 fee, in addition to payment of the bill 
o Provider can file a lien within 

• 6 months from the date of settlement 
• 5 years from the date of injury 
• 1 year from the date services were provided 
Whichever is later 

 
 
Claims Resolution 
 
There are four basic types of formal settlements or resolutions to a 
claim 
1.  Stipulations with Request for Award (stips) 
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2.  Compromise and Release (C&R) 
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3. Findings and Award 
• Determined by the Judge  
• Findings based on evidence and testimony presented at trial 
• Parties have 20 days to object to the findings 

o File a Petition for Reconsideration (Recon) 
• If the Petition is not granted, parties file an Appeal 

o Reviewed at the Appellate Court Level 
• If we disagree with those finding we file a Writ of Certiorari 

o Reviewed at the Supreme Court Level 
 
 
 

4. Dismissal 
• Filed on litigated files when the applicant attorney fails to 

complete their discovery 
• SCIF must notify all parties of intent to dismiss 
• Parties have 20 days to file an objection with the DWC 
• Judge reviews and issues a determination 

o The judge will allow an additional 10 days for an objection 
before the decision is final 
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RReessoouurrcceess  FFoorr  MMoorree  IInnffoorrmmaattiioonn 
 
 
 
 
 

TThhee  CCaalliiffoorrnniiaa  LLaabboorr  CCooddee  
www.leginfo.ca.gov/calawwww.leginfo.ca.gov/calaw

  
TThhee  DDeeppaarrttmmeenntt  ooff  IInndduussttrriiaall  RReellaattiioonnss  

www.dir.ca.govwww.dir.ca.gov
  

TThhee  DDiivviissiioonn  ooff  WWoorrkkeerrss’’  CCoommppeennssaattiioonn  
www.dir.ca.gov/dwcwww.dir.ca.gov/dwc

  
CCaalliiffoorrnniiaa  WWoorrkkeerrss’’  CCoommppeennssaattiioonn  IInnssttiittuuttee  

www.cwci.comwww.cwci.com
  

SSttaattee  CCoommppeennssaattiioonn  IInnssuurraannccee  FFuunndd  
www.scif.comwww.scif.com

  
DDeeppaarrttmmeenntt  ooff  PPeerrssoonnnneell  AAddmmiinniissttrraattiioonn  

www.dpa.ca.govwww.dpa.ca.gov
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http://www.dir.ca.gov/dwc
http://www.cwci.com/
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SCIF Vocational Rehabilitation 
Revised 5/2005 

-1-

 
 
 

VOCATIONAL REHABILITATION 
and the Supplemental Job 

Displacement Benefit: 
 

Returning an Injured State Employee to Work 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 

State Compensation Insurance Fund 
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Vocational rehabilitation services are provided to an injured employee who is 
unable to return to work in his or her date of injury occupation.  The State of 
California, the employer, and the State Compensation Insurance Fund (SCIF) need to 
work together in order to return an injured employee to a productive and useful place in 
the community, with a priority on returning him or her to employment with the State. 
 
Vocational Rehabilitation Services are provided to injured employees, with dates of 
injury on or before December 31, 2003, who cannot return to their usual and customary 
position, even with modifications, vocational rehabilitation benefits are available.  These 
services are outlined in the 2003 edition of the California Labor Code (LC) in Section 
4635 (d), which states: 
 

• Services required to determine if an employee can reasonably be expected to 
return to suitable gainful employment;  

• Services reasonably necessary to provide an employee with the opportunity to 
return to suitable gainful employment; and 

• These services may include, but are not limited to, vocational and medical 
evaluation, counseling, job analysis, job modification assistance, retraining, 
including on-the-job training or training for alternative employment, formal 
training, academic instruction, and job placement assistance 

 
When vocational rehabilitation services are needed one of the primary goals is to 
provide the injured employee with an opportunity to return to suitable gainful 
employment.  LC Section 4635 (f) defines suitable gainful employment as follows: 

 
• Employment or self-employment which is reasonably attainable and which offers 

an opportunity to restore the employee as soon as practicable and as near as 
possible to maximum self-support, due consideration being given to the 
employee’s qualifications, likely permanent disability, vocational interests and 
aptitudes, pre-injury earnings and future earning capacity, and the present and 
projected labor market.  No one factor shall be considered solely in determining 
suitable gainful employment. 

 
In general, vocational rehabilitation is handled in the same manner for both public and 
private sector employees. The State may provide a vocational rehabilitation plan to any 
employee who becomes disabled on an industrial basis and needs a permanent work 
change. The aggregate cost of vocational skill training offered through the plan is limited 
to a maximum of $16,000.  Generally, an injured worker is paid Vocational 
Rehabilitation Maintenance Allowance (VRMA), which is less than Temporary Disability 
(TD) payments but greater than the employee would receive from Permanent Disability 
(PD) payments.  It is critical to understand the overall structure of State civil service and 
how the benefits of State service impact the management of the vocational rehabilitation 
services available to an injured State employee.   
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Vocation rehabilitation services were repealed (LC Sections 135.5, 4635-4347, & 
5405.5) effective January 1, 2004 and replaced with the Supplemental Job 
Displacement Benefit (SJDB).  The SJDB is provided to an eligible injured employee 
with a date of injury occurring on or after January 1, 2004.  The SJDB is a voucher for a 
retraining or skill enhancement program at a state approved or accredited school.  The 
voucher can range in value up to $10,000 based on the level of an injured employee’s 
permanent disability and can be used towards tuition, fees, books, vocational 
rehabilitation counselor services, and other related expenses.  There is no longer a 
provision for VRMA.   
 
To be eligible an injured employee must not have been returned to work with his or her 
employer within 60 days after his or her temporary disability period and has a 
permanent disability.  However the employer is not liable for the SJDB if they offer the 
injured employee modified or alternative work within 30 days of his or her temporary 
disability period.  The modified or alternative work must pay at least 85% of the date of 
injury salary, last at least 12 months, be within a reasonable commuting distance, and 
accommodate the work restrictions. 
 
The following section provides an overview of the vocational rehabilitations services 
available to an injured employee who is unable to return to his or her usual and 
customary occupation, the vocational rehabilitation process, your responsibilities, and 
information on the SJDB. 
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At 90 days of disability employee is informed of potential right to services, employer is asked to provide a 
Description of Employee’s Job Duties (DWC RU – 91) or job analysis, and every 60 days the treating physician 
is sent the Treating Physician’s Report of Disability Status (DWC RU-90) until he or she is returned to work, 
determined to be medically eligible for services, or an aggregate of 365 days of disability have been missed.  
The employer must complete the Modified Job/Alternative Work Response Form. 

At 365 days of 
disability, the 
employee is 
presumed to be a 
qualified injured 
worker (QIW). 

Treating physician or other physician (e.g., QME 
or AME) report the employee is medically 
eligible for vocational rehabilitation.  Note: The 
employee’s medical condition does not have to be 
permanent and stationary (P&S). 

State Fund sends the 
employee a letter denying 
vocational rehabilitation 
services

The employee may 
later be entitled to 
services if his or her 
condition changes. 

State Fund has 10 days from their date of knowledge of medical 
feasibility to send a letter of offer, denial, or delay of vocational 
rehabilitation services to the employee.  During the 10 day 
period the employer will be asked if they can return the 
employee to work in a modified/alternative position. 

Physician reports the 
employee can return 
to work full duty 
without restriction. 

Denial or Delay, no services will 
be provided.  If later offered 
services, all expenses will be 
outside of the $16,000 cap.  If 
vocational rehabilitation 
maintenance allowance (VRMA) 
is due, the benefit will be paid at 
the employee’s temporary 
disability rate up until the date 
an offer was mailed and 
services requested. 

The issues may be resolved 
by additional medical 
information, an agreed upon 
job analysis, or the 
Rehabilitation Unit. 

Offer, services will be 
provided once requested.  The 
employee has 90 days from 
the date of offer to request 
services.  If P&S and 
participating in vocational 
rehabilitation, the employee 
will receive VRMA or 
alternative temporary disability 
benefit, if eligible.  (Benefits 
are counted against the 
$16,000 cap) 

Qualified Rehabilitation 
Representative (QRR) agreed 
upon and assigned.  QRR 
determines vocational feasibility.  If 
the employee is both medically and 
vocationally feasible for services 
then he or she is considered a 
qualified injured worker (QIW). 

Services may be 
denied if the 
employer can return 
the employee to 
work as outlined in 
the Notice of Offer of 
Modified or Alternate 
Work (DWC RU-94).  
The RU-94 must be 
provided before a 
QRR is assigned. 

A vocational rehabilitation plan must be 
developed within 90 days from the feasibility 
date.  A plan must be completed within 18 
months of the start date. 

Termination of 
services (LC 4644) if 
the employee: declines 
services, 
completes/fails plan, 
not requested 
services, 
accepts/rejects a RU-
94, or accepts a job 
not meeting the criteria 
in LC 4644 (a)(5&6) 
except the job must 
last 12 months. 

You can settle prospective 
vocational rehabilitation 
services (LC 4646) for up 
to $10,000, if approved by 
the Rehabilitation Unit. 
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Qualified Injured Worker 
 

• LC 4635 (a) (1)   Medical Eligibility:  An employee’s expected permanent 
disability as a result of the injury, whether or not combined with the effects of a 
prior injury or disability, if any, permanently precludes, or is likely to preclude, the 
employee from  engaging in his or her usual occupation or the position in which 
he or she was engaged at the time of injury. 

• LC 4635 (a) (2)  Vocational Feasibility:  The employee can reasonably be 
expected to return to suitable gainful employment through the provision of 
vocational rehabilitation services. 

 
Qualified Injured Workers (QIW) Identification Process 

 
LC 4636  
• When aggregate total disability continues for 90 days, the employer shall provide 

to the employee information on the Americans with Disabilities Act, Fair 
Employment and Housing Act, and the nature and scope of vocational 
rehabilitation services. 

• If the employee has not previously been identified as being medically eligible for 
vocational services, the employer shall provide a jointly developed job description 
with the physical requirements of the employee’s duties to the treating physician. 

• Continue to follow-up with the treating physician at least every 60 days until: 
– Employee is released to return to his/her usual occupation 
– Employee is determined to be medically eligible for vocational 

rehabilitation 
–  When aggregate total disability exceeds 365 days, the employee is 

presumed to be QIW. 
 

NOTE: AN EMPLOYEE’S MEDICAL STATUS DOES NOT NEED TO BE PERMANENT 
AND STATIONARY BEFORE DETERMINING MEDICAL ELIGIBILITY FOR 
SERVICES. 
 
Permanent and Stationary (P&S) 

 
• Employee does not have to be P&S to participate in vocational rehabilitation. 
• If an employee’s work restrictions are not known, a functional capacity evaluation 

or work evaluation may provide useful information. 
• Employee’s weekly disability rate will likely drop once they become P&S – and 

the $16,000 cap starts. 
• The longer an employee is off work, the harder it is to return to work successfully. 
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Description of Employee’s Job Duties 
 

• If possible, have an agreed-upon job description/job analysis on file and submit it 
to SCIF with the Employer’s Report of Occupational Injury or Illness form (SCIF 
3067).  The job description must describe the physical requirements of the job. 

• SCIF will mail you the Description of Employee’s Job Duties form (DWC RU-91), 
if one is not available and the injured worker is temporarily disabled for 45 days 
or more. 

• Complete and return the RU-91 to SCIF as soon as possible.  

 
Job Analysis 

 
• It is crucial that a job description contains all of the information the physician 

needs to determine if an employee is medically eligible for vocational services. 
• A job analysis can detail the specific duties of a job or the psychological stresses 

that are difficult to describe in a job description.  
• If an employer and employee cannot agree on the job description, then a job 

analysis can be requested. 
• The usual fee for a job analysis is $325, plus mileage, but may be higher. 
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Description of Employee’s Job Duties (DWC Form RU-91) - Front 
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Description of Employee’s Job Duties (DWC Form RU-91) – Back 
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Treating Physician’s Report of Disability Status (DWC Form RU-90) 
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Qualified Injured Worker Notification 
 
• Notice of Potential Eligibility (NOPE) Types: Offer, Denial, Delay must be sent to 

the employee within 10 days of knowledge that the injured employee is medically 
eligible for services. 

• During the 10 day period the employer is asked if they can return the injured 
employee to modified or alternative work.  

• If so, the employer needs to provide the employee with an Offer of 
Modified/Alterative Work form (DWC RU-94). 

• If not, the $16,000 vocational rehabilitation cap won’t begin until:  
• -NOPE Offer Letter is sent to injured worker. 
• -Injured worker receives notice that there is no modified or alternative work 

available. 
• -Employee requests services 
• If a NOPE Denial or NOPE Delay Letter is sent then no services will be provided 

until the issues are resolved.  If vocational services are later provided then all 
cost up to the date of offer and employee’s request are outside of the cap. 

 
Notice of Offer of Modified or Alternate Work (DWC RU-94) 

 
• Employee must have the ability to perform the essential functions of the job. 
• The job is a regular position lasting at least 12 months. 
• The job offers wages and compensation within 15% of those paid at time of 

injury. 
• The job is located within reasonable commuting distance of employee’s 

residence at the time of injury. 
• Employee has 30 calendar days to accept of reject job offer. 
• Liability for vocational rehabilitation services terminates if above conditions are 

met. 
 

RU-94 Suggestions 
 
• Explore modified/alternate work possibilities as early as possible - provide 

temporary light-duty work if possible while employee is still Temporary Disabled. 
• Provide employee with RU-94 form as soon as a permanent modified or alternate 

job is offered. 
• Attach a list of job duties – the job does not have to be approved by the treating 

physician first. 
• Liability for voc rehab is terminated even if employee rejects the job offer as long 

as required conditions are met. 
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Notice of Offer of Modified or Alternative Work (DWC Form RU-94) 
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Vocational Feasibility  

 
• Is the employee reasonably expected to return to suitable gainful employment? 
• The Qualified Rehabilitation Representative (QRR), who is an outside vocational 

counselor, determines feasibility 
• A vocational rehabilitation plan must be developed within 90 days of the 

feasibility date. 
• If employee is not feasible, he or she is not a qualified injured worker, and no 

further benefits are due. 
• If not feasible, it is possible that the employee’s is a 100% disabled.  A dispute 

may arise over whether or not the employee has a 100% permanent disability??? 
• The employee may later become feasible and at that time he or she may be 

eligible for services. 
 
Vocational Rehabilitation Plans 
 

• The rationale for the manner and means by which it is proposed that a qualified 
injured worker may be returned to suitable gainful employment 

• Post 1/1/94 dates of injury 
– plans for unrepresented injured workers must be approved by the 

Rehabilitation Unit 
– $16,000 cap on all voc rehab expenses 
– 52 week limit on VRMA 
– 18 month limit to from plan commencement 

• Types of plans: 
– Modified Job/Alternate Work 
– Direct Placement 
– On-the-job Training 
– Educational Retraining 
– Self-employment 
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Vocational Rehabilitation Plan (DWC Form RU-102) – page 1 of 4 
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Vocational Rehabilitation Plan (DWC Form RU-102) – page 2 of 4 
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Vocational Rehabilitation Plan (DWC Form RU-102) – page 3 of 4 
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Vocational Rehabilitation Plan (DWC Form RU-102) – page 4 of 4 
 
 

 



SCIF Vocational Rehabilitation 
Revised 5/2005 

-17-

 
 
 
Termination of Liability 

 
• LC 4644  The liability of the employer for vocational rehabilitation services shall 

terminate when any of the following events occur: 
– The employee declines and signs RU-107 form. 
– The employee completes a rehabilitation plan. 
– The employee unreasonably fails to complete a vocational rehabilitation 

plan. 
– The employee has not requested vocational rehabilitation within 90 days 

of offer The employer offers and the employee accepts/rejects modified 
work lasting 12 months, even if the employee voluntarily quits prior to the 
end of the 12 month period 

– The employer offers and the employee accept/rejects alternate work 
meeting all the conditions listed in Labor Code 4644 (a)(6). 

– The employer offers and the employee accepts job not meeting criteria 
listed above. 
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Notice of Termination of Vocational Rehabilitation Benefits (DWC Form  
RU-105) Front – Dates of Injury On or After 1/1/90 
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Notice of Termination of Vocational Rehabilitation Benefits (DWC Form  
RU-105) Back – Dates of Injury On or After 1/1/90 
 

 
 



SCIF Vocational Rehabilitation 
Revised 5/2005 

-20-

 
 
 
Disputes in Vocational Rehabilitation 
 

• An Informal Conference must be sought before requesting a Rehabilitation Unit 
(Formal Conference). 

• Rehabilitation Unit (Formal) Conference 
– If parties are unable to resolve disputed rehabilitation issues, any party 

may file a Request for Dispute Resolution form (RU-103). 
– The Rehabilitation Unit Consultant will schedule a conference to try to 

resolve the issues. 
– If parties are unable to resolve issues, the consultant will issue a 

determination. 
– Either party may appeal determination to the Workers’ Compensation 

Appeals Board. 
– Rehabilitation Unit Consultant will base their determination on: 

• The California Labor Code 
• The Administrative Rules/Regulations 
• Administrative Guidelines 
• The Standards Governing Timeliness and Quality of VR Services 
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Request for Dispute Resolution (DWC Form RU-103) 
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Settlement of Prospective Vocational 
Rehabilitation Services  

 
• LC 4646 (b) 
• (a) Settlement or commutation of prospective vocational rehabilitation services 

shall not be permitted under Chapter 2(commencing with Section 5000) or 
Chapter 3 (commencing with Section5100) of Part 3 except as set forth in 
subdivision (b), or upon a finding by a workers' compensation judge that there 
are good faith issues  that, if resolved against the employee, would defeat the 
employee's right to all compensation under this division. 

• (b) The employer and a represented employee may agree to settle the 
employee's right to prospective vocational rehabilitation services with a one-time 
payment to the employee not to exceed ten thousand dollars ($10,000) for the 
employee's use in self-directed vocational rehabilitation.  The settlement 
agreement shall be submitted to, and approved by, the administrative director's 
vocational rehabilitation unit upon a finding that the employee has knowingly and 
voluntarily agreed to relinquish his or her rehabilitation rights.  The rehabilitation 
unit may only disapprove the settlement agreement upon a finding that receipt of 
rehabilitation services is necessary to return the employee to suitable gainful 
employment. 

• (c) Prior to entering into any settlement agreement pursuant to this section, the 
attorney for a represented employee shall fully disclose and explain to the 
employee the nature and quality of the rights and privileges being waived. 
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Settlement of Prospective Vocational Rehabilitation Service (DWC Form  
RU-122) – page 1 of 3 
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Settlement of Prospective Vocational Rehabilitation Service (DWC Form  
RU-122) – page 2 of 3 
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Settlement of Prospective Vocational Rehabilitation Service (DWC Form  
RU-122) – page 3 of 3 
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Roles and Responsibilities 
 
Department of Personnel Administration Responsibilities 
 
The Department of Personnel Administration’s (DPA) Workers’ Compensation and 
Safety Program (WCSP) is responsible for managing the States Workers’ 
Compensation Program.  
 
The role and responsibilities of the DPA shall include but are not limited to: 
 

• The Department of Personnel Administration (DPA) shall work with State Fund 
and the departments to ensure that employees are returned to work in the most 
expeditious manner. 

 
• DPA, in conjunction with State Fund, will provide training to the Return to Work 

Coordinators (RTWC) on finding alternative positions for injured workers. 
 
• DPA shall provide guidelines to the departments on assisting injured workers’ 

return to work. 
 
• DPA shall monitor departments and State Fund for compliance with applicable 

laws, regulations, executive orders, and policies and procedures. 
 
• DPA, with the assistance and cooperation of State Fund vocational rehabilitation 

staff, will develop training materials for vocational rehabilitation counselors on 
returning state employee back to State service.  The training material will be 
developed within 6 months of the inception of this agreement. 

 
State Fund’s Responsibilities 
 
State Fund utilizes in-house Vocational Rehabilitation Coordinators (VRC) to oversee 
the provision of vocational rehabilitation benefits to injured workers.  Once the injured 
worker has been determined to be medically eligible, has been offered vocational 
rehabilitation services, and has requested services, the VRC, in conjunction with the 
employee, or the injured worker’s attorney, if represented, decide on an Agreed 
Qualified Rehabilitation Representative (QRR).   
 
The QRR agreement will be confirmed in writing and will give details as to what services 
will be provided.  The VRC continues to oversee the provision of vocational 
rehabilitation benefits, including plan authorization and dispute resolution.  The VRC is 
available to assist the QRR with efforts to return State employees to State service. 
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The role and responsibilities of State Fund shall include but are not limited to: 
 

• State Fund shall be responsible for ensuring the provision of vocational 
rehabilitation benefits when an injured worker is entitled to those benefits.  State 
Fund shall provide these benefits in accordance with the Labor Code and the  

 
• Regulations set forth by the Division of Workers’ Compensation. 
 
• State Fund shall find out from the department whether a modified or alternative 

position is available.  If a position is not available and the employee is, or is 
presumed to be, a qualified injured worker (QIW), State Fund will refer the 
employee for vocational rehabilitation services. 

 
• The State Fund VRC will give written notice to the department when an 

employee becomes, or is presumed to be, a QIW and will provide the medical 
limitations to the RTWC to facilitate the search for an alternative position. 

 
• The State Fund VRC will consult with the RTWC during the development phase 

of a plan and prior to agreeing to a plan.  State Fund will give first consideration 
to a viable vocational rehabilitation plan that returns the injured worker to State 
service. 

• Copies of all Rehabilitation Unit (RU) Forms, vendor reports, and Decisions and 
Orders from the Rehabilitation Unit will be sent to the RTWC by the State Fund 
VRC at the department’s request. 

• State Fund’s VRC will make the determination that a proposed plan should be 
approved, if the department does not have an alternative job available for the 
employee.  State Fund will give first priority to viable vocational rehabilitation 
plans that provide the injured worker with the skills needed to return to State 
service. 

• State Fund will attempt to utilize a QRR who (1) has experience and/or has been 
trained on the process for obtaining and maintaining a job in State service, and 
(2) has a working knowledge of the Americans with Disabilities Act, the Fair 
Employment and Housing Act, and the process of reasonable accommodation.    

• State fund shall notify the RTWC when paying expenses outside the vocational 
rehabilitation cap or when authorizing retroactive benefits. 
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Employer Responsibilities 
 
Each State department is required to designate a Return-to-Work Coordinator (RTWC), 
Departmental Claims Coordinator (DCC), or departmental designee who is responsible 
for facilitating the early return to work of the department’s injured employees.  This 
individual is also responsible for monitoring the administration of a department’s 
workers’ compensation claims and case management.  In the event an employee 
becomes disabled and cannot perform the duties of his or her usual and customary 
position, it is typically the RTWC’s role to help the injured worker with identifying any 
viable employment available in the department.   

The role and responsibilities of the employer departments shall include but are not 
limited to: 

• Comply with the applicable Sections of the Government Code, Labor Code, 
California Code of Regulations, and Executive Order D-48-85 regarding returning 
employees to work and actively seek employment opportunities for employees 
who become disabled. 

• Identify the RTWC or departmental designee who is responsible for assisting the 
injured worker in returning to work. 

• Identify the classification(s) for which the injured worker qualifies and that fit 
within provided work restrictions. 

• Provide the injured worker with information regarding the Injured State Workers’ 
Assistance Program (ISWAP).  If the injured worker would like to participate in 
ISWAP, submit an application for the ISWAP listing up to six classifications. 

• Conduct a job search of all vacant departmental positions fitting both the injured 
worker qualifications and work restrictions. 

• Notify the QRR if a position is located and send a job analysis or description to 
the QRR for submission to the primary treating physician for review and 
comment prior to placing the injured worker in the position. 

• Work cooperatively with the QRR in locating a position within the originating 
department.  

• The RTWC or departmental designee shall provide information to State Fund that 
could impact plan selection or development within 10 calendar days of receiving 
State Fund’s notice that the injured worker has accepted vocational rehabilitation.  
This information should include but is not limited to the availability of modified or 
alternate work, requested job descriptions, or other information required by the 
Division of Workers’ Compensation.   
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• The RTWC or departmental designee shall express in writing (e-mail, FAX or 
letter) any concerns about the proposed goal within 15 calendar days of receiving 
notice of the plan. 

• The RTWC or departmental designee shall cooperate with the State Fund VRC 
and the QRR when the need arises for a job analysis or related purposes. 

• The RTWC or departmental designee shall be available upon request to attend 
Division of Workers’ Compensation Rehabilitation Unit proceedings (e.g., formal 
conferences, trials). 

Qualified Rehabilitation Representative Responsibilities 
 
State Fund requires that each Qualified Rehabilitation Representative (QRR) have on 
file with the Risk Management Department of State Compensation Insurance Fund a 
current certificate (or memorandum) of insurance showing professional liability of at 
least $1 million per occurrence and $3 million in aggregate.   

The role and responsibilities of the agreed-upon QRR shall include but are not limited 
to: 

• Clarify and identify the injured worker’s medical work restrictions (mental or 
physical) as contained in the medical record. 

• Identify limitations that may affect successful return to suitable gainful 
employment. 

• Clarify with the employer the work restrictions provided by the State Fund VRC to 
facilitate a departmental search of available vacant positions for which the injured 
worker qualifies and which fit within documented work restrictions. 

• Identify/clarify with the RTWC the job classifications for which the injured worker 
is qualified to reinstate or transfer to and which fit within the injured worker’s work 
restrictions. 

 
• Prior to placing the injured worker in a vacant position, send the job analysis or 

description to the primary treating physician for review and approval. 
 

• Provide a list of the potential job classifications to the employer to assist in the 
inter-departmental search. 

 
• Provide the injured worker with information regarding the ISWAP.  If the injured 

worker would like to participate in ISWAP, notify the RTWC to initiate the 
process. 
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• Help the injured worker develop a resume and complete the California State 
Government Examination/Employment Application (Std. 678). 

 
• Assist the injured worker in a job search utilizing all available resources. 

 
• If the injured worker is required to interview for a position outside the original 

department, counsel him or her on interviewing skills. 
 

• If a position is located in the original department, notify the employer designee 
and State Fund VRC immediately. 

Injured Employee Responsibilities 
 
The roles and responsibilities of the State employee should include but are not limited 
to: 
 

• Work cooperatively with both the QRR and the employer to identify, locate, and 
obtain suitable gainful employment. 

 
• Provide any medical documentation outlining current or permanent work 

restrictions. 
 
• Fully participate in developing and completing a vocational rehabilitation plan. 
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Supplemental Job Displacement Benefit 
(SJDB) 
 
 
SJDB replaces vocational rehabilitation benefits for eligible injured employees injured 
on or after January 1, 2004.  There is no qualified injured worker threshold requirement 
as in vocational rehabilitation benefits.  In addition, an injured employee does not 
receive VRMA.   
 
To be eligible for SJDB, the injured employee must meet the following criteria: 
 

• Has to have permanent partial disability; and  
 
• Hasn’t returned to work for his or her date of injury employer within 60 days of TD 

ending. 
 
The employer is not liable for the SJDB if the employer offers a modified or alternative 
job within 30 days of TD ending, meeting the following criteria: 
 

• Paying at least 85% of the salary at the date of injury; 
 
• Lasting at least 12 months; 
 
• Within a reasonable distance; and  
 
• The injured employee can perform the essential functions of the job. 

 
The SJDB is a voucher for a educational retraining or skill enhancement program at a 
state approved or accredited school.  The voucher can range in value up to $10,000 
based on the level of an injured employee’s permanent disability and can be used 
towards tuition, fees, books, up to 10% for vocational rehabilitation counselor services, 
and other related expenses.  The table below states shows the voucher amount based 
on the injured employees level of disability: 
 
Voucher Amount Permanent Partial Disability 
Up to $4000 1 to 14% 
Up to $6000 15 to 25% 
Up to $8000 26 to 49% 
Up to $10000 50 to 99% 
 
It is important that the employer continue to work with SCIF to return the injured 
employee back to modified or alternative work if available.  An employer needs to 
continually check the availability of modified or alternative work that meets the 
aforementioned criteria.  If such work is available, the employer needs to contact SCIF 
immediately. 



  

 
 
 
 
 
 
 
 
 
 

 
 
 
 

Creating Employment Opportunities 
for Californians with Disabilities 

 
 

 
 
 
 

Disability Access Section 
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THE 10 COMMANDMENTS 
of Communicating with People 

with Disabilities 
 
I. Speak directly rather than through a companion or sign language 

interpreter who may be present. 
 
II. Offer to shake hands when introduced.  People with limited hand use 

or an artificial limb can usually shake hands and offering the left hand 
is acceptable greeting. 

 
III. Always identify yourself and others who may be with you when 

meeting someone with a visual disability.  When conversing in a 
group, remember to identify the person to whom you are speaking. 

 
 When dining with a friend, who has a visual disability, ask if you 

can describe what is on his or her plate. 
 
IV. If you offer assistance, wait until the offer is accepted. Then listen or 

ask for instructions. 
 
V. Treat adults as adults.  Address people with disabilities by their first 

names only when extending the same familiarity to all others.  Never 
patronize people in wheelchairs by patting them on the head or 
shoulder. 

 
VI. Do not lean against or place your hand on someone’s wheelchair.  

Bear in mind that people with disabilities treat their chairs as 
extensions of their bodies. 

 
VII. Listen attentively when talking with people who have difficulty 

speaking and wait for them to finish.  If necessary, ask short 
questions that require short answers, or a nod of the head.  Never 
pretend to understand; instead repeat what you have understood and 
allow the person to respond. 

 

1
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VIII. Place yourself at eye level when speaking with someone in a 
wheelchair or on crutches. 

 
IX. Tap a person who has a hearing disability on the shoulder or wave 

your hand to get his or her attention.  Look directly at the person and 
speak clearly, slowly, and expressively to establish if the person can 
read your lips.  If so, try to face the light source and keep hands, 
cigarettes and food away from your mouth when speaking. 

 
 If a person is wearing a hearing aid, don’t assume that they have 

the ability to discriminate your speaking voice. 
 Never shout at a person.  Just speak in a normal tone of voice. 

 
X. Relax.  Don’t be embarrassed if you happen to use common 

expressions such as “See you Later” or “Did you hear about this?” 
that seem to relate to a person’s disability. 

 
 
 
This video is available on loan to state departments through the State 
Personnel Board.  For video request form, go to SPB’s website: 
www.spb.ca.gov/CIVILRIGHTS/disability_info.htm  

 
 

************************** 
“The 10 Commandments” were adapted from many sources as a public 
service by United Cerebral Palsy Associations, Inc. (UCPA).  UCPA’s 
version of “The Ten Commandments” was updated by Irene M. Ward & 
Associates (Columbus, Ohio), also as a public service, and to provide the 
most current language possible for its video and DVD entitled,  
“The 10 Commandments of Communicating with People with Disabilities”. 
 
Video & Trainer Guide, distributed by: Program Development Associates,  
Post Office Box 2038, Syracuse, NY 13220-2038.  Phone: 800-543-2119, 
Fax: 315-452-0710.  Web site: www.disabilitytraining.com 
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DISABILITY EMPLOYMENT LAW 
 

• Prohibits employment discrimination against individuals with disabilities.  
 

• Requires employers and employees to engage in a timely, good faith, 
interactive process to make a reasonable accommodation to a known 
physical or mental limitation. 

 
• Allows an exception to providing such an accommodation if it would 

impose an undue hardship on the employer or pose a direct threat to an 
individual with a disability or others. 

 
APPLICABLE LAWS 

 
STATE  
•   Fair Employment and 

Housing Act (FEHA)  
•   Assembly Bill 2222 (2001) 
•   Assembly Bill 925 (2002) 
•   Assembly Bill 1950 (2003) 
•   Government Code Sections 

11135 and 19170 

FEDERAL  
• Title I and Title IV of the 

Americans with Disabilities Act 
(ADA) 

• Rehabilitation Act of 1973 
• Telecommunications Act of 1996 
 

 
 
 
 

INDIVIDUAL LIABILITY  
 

INDIVIDUALS MAY BE LIABLE AS: 
 

• Harassers 
• Any person who retaliates against a person who engages in protected 

activity 
• Any person who aids or abets conduct prohibited by FEHA 

3



 

Return to Work Training #835 – Disability Employment Law  

EMPLOYMENT PRACTICES 
COVERED 

 

Includes but not limited to: 
 

PRE-EMPLOYMENT 
 

• Recruitment 
• Application 
• Medical Exam/Inquiry 
• Testing 
• Hiring 

 

EMPLOYMENT 
 
• Evaluation 
• Disciplinary Actions 
• Training 
• Promotion 
• Fitness For Duty Exams 
• Layoff/Call Back 
• Termination Procedures 
• Compensation 
• Leaves 
• Benefits 

 

 
 
 

CRITERIA THAT MUST BE MET TO 
BE PROTECTED BY DISABILITY 

EMPLOYMENT LAW 
 

• A physical or mental disability or medical condition that limits one or 
more major life activities.  

• A record or history of such an impairment known to the employer.  
• Being regarded or treated as having such an impairment even if it has 

no present disabling effects.  
• By association with a person who has a disability.  
 

Note:  The categories listed above are the 3 most common ways an 
individual with a disability is protected.  Please review FEHA for specific 
definitions. 
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QUALIFIED FOR THE JOB 
 
 

 Any applicant or employee must be qualified for the job. 
 
 

 
1)  The applicant or employee must meet the necessary prerequisites 

(minimum qualifications or MQ’s) of the job such as: 
• Education  
• Work Experience  
• Training   
• Skills   
• Licenses   
• Certificates 
• Other job related requirements  

(Examples: using good judgment, ability to work with people, etc.) 
 

2)  The applicant or employee must be able to perform the essential 
functions of the job with or without reasonable accommodation. 

 
 

 
 
 

 

ESSENTIAL FUNCTIONS 
 

• The position exists to perform the function. 
 
• There are a limited number of other employees available to perform the 

function or among whom the function can be distributed. 
 
• A function is highly specialized, and the person in the position was hired 

for their special expertise and ability. 
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REASONABLE ACCOMMODATION 
 

BASIC PRINCIPLES 
 
• Both parties are required to engage in a timely, good faith, interactive 

process. 
 
 

• Generally, the individual with a disability informs the supervisor of the 
need for reasonable accommodation. There may be situations where the 
employer may decide to be pro-active in providing an accommodation 
for a known disability on a case-by-case basis. 

 
 
• Reasonable accommodations are required for an employee with a 

disability when there are barriers to performing essential functions of the 
job.   

 
 
• It is the responsibility of the employer and employee to work together to 

make appropriate accommodation choices, as long as the choices are 
effective.   

  
  
• An individual is NOT required to accept an accommodation that assists 

them in performing the essential job functions.  However, if an employee 
refuses an accommodation that would have effectively removed the 
barriers and allowed the employee to perform the essential job 
functions, the employee may be deemed to have failed to cooperate with 
the interactive process. 

 
 
Note:  Assembly Bill 1950 amends CA Government Code Section 19170 to 
provide for state employees with disabilities an additional 6 months 
probationary period, subject to the approval of the State Personnel Board, 
to provide a reasonable accommodation to the employee and for the 
employee to demonstrate their ability to satisfactorily perform the essential 
functions of the job. 
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INTERACTIVE PROCESS 
 

1)    Generally, the individual with a disability informs the supervisor of the 
       need for a reasonable accommodation.  However, there may be  
       situations where the employer may need to be pro-active in providing   
       an accommodation for a known disability on a case-by-case basis.  
 
2) If necessary, the employer may gather medical or other pertinent 

information and documentation to substantiate the need for a 
reasonable accommodation and to identify the barriers that impact the 
person’s ability to perform the essential functions of the job.   

 
3) The employer and employee both explore all possible reasonable 

accommodation solutions.  Both parties assess the reasonableness of 
each accommodation in terms of effectiveness and equal opportunity 
for the employee.  

 
 
4) The employer implements the most effective solution, taking into 

consideration the employee’s preferences and that does not impose an 
undue hardship on the employer’s operation.  
• It is the employer’s responsibility to choose the specific 

accommodation after giving consideration to the preferences of the 
employee or applicant.  An accommodation need not be the best 
accommodation available as long as it is effective.  

• An individual is NOT required to accept an accommodation 
necessary to perform the essential functions of the job.  However, if 
an employee refuses an accommodation that would have effectively 
removed the barriers and allowed the employee to perform the 
essential functions, the employee may be deemed to have failed to 
cooperate with the Interactive Process.  

 
5) It is the employer’s responsibility to engage in ongoing monitoring for 

effectiveness of the accommodation(s) and any changes in the 
employee’s ability to perform the essential functions of the job.    
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REASONABLE ACCOMMODATION 
 

EXAMPLES 
 

• Making existing facilities accessible to and useable by workers with 
disabilities 

• Job restructuring 
• Modifying work schedules 
• Reassignment to a vacant position 
• Adjusting or modifying exams, training, materials or policies 
• Acquiring or modifying equipment or devices 
• Providing qualified readers or interpreters 
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DISABILITY INQUIRIES 
 
 

What questions may be directed to an individual depend largely upon 
whether the individual is an applicant for a position or is currently employed 
by the employer. 

 
 

• Medical examinations are only allowed after a conditional job offer is 
made. 

 
 
• Post-offer medical examinations are permissible only where all entering 

employees in similar positions are required to submit to such exams. 
 
 
• The results of a medical examination are treated as confidential medical 

records and must be maintained in separate files. 
 
 
• Any medical related inquiries must be job related and consistent with 

business necessity. 
 
 
• Medical inquiries to help determine the most appropriate reasonable 

accommodation may be obtained but must be limited to the individual’s 
functional limitations rather than the nature of the severity of the 
disability or diagnosis. 

 
 
 
 
 
 
 
 
Consult with your Personnel office or ADA Coordinator.  Some agencies or 
departments may already have procedures and forms available. 
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INTERVIEW ETIQUETTE 
 
 

• Focus on Ability NOT DIS-ability. 
 
 
• Most of the time the applicant or employee will be the one to disclose 

the disability.  Obvious disabilities can only be addressed as far as 
functional limitations that may affect the ability to do the essential 
functions of the job. 

 
 
• An applicant or employee is not required to disclose a disability.  

However, applicants and employees that have a functional limitation that 
would affect their ability to do the essential functions of the job are 
encouraged to disclose so that the interactive reasonable 
accommodation process can begin. 

 
 
• An employer has a right to hire the most qualified applicant who can 

perform the essential functions of the job.  However, the employer must 
provide  equal opportunity for everyone to compete for the position.   

 
• For a known disability only the functional limitation(s) should be 

addressed, not the disability. 
 
 
• Never seek the “nature or severity” (i.e. the diagnosis) of the disability 

(this one goes beyond “etiquette”:  it is illegal) 
For example, you should never ask the person:   
“What is wrong with you, what do you have?” 
“How bad is your condition, is that going to get worse?”” 
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UNDUE HARDSHIP 
 
The concept of undue hardship includes any action that is: 
 

1) Unduly costly* 
2) Extensive 
3) Substantial 
4) Disruptive, or  
5) That would fundamentally alter the nature or operation of the 

business. 
*The nature of the cost of an accommodation that is considered in 
determining undue hardship will be the actual cost to the employer.   
 
 

 
 

HEALTH AND SAFETY OF AN 
INDIVIDUAL WITH A DISABILITY 

OR OTHERS 
 
The accommodation presents a risk of harm to self or others in 
such a way that it meets all of the following criteria: 
 

1.   Significant risk of substantial harm 
2.   The specific risk must be identified 
3.   The risk must be current, not one that is speculative or remote 
4.   The assessment of risk must be based on objective medical or 

other factual evidence regarding a particular individual 
 
 

************************************************************** 
If the 4 criteria above are met, the employer must consider whether the risk 
can be eliminated or reduced below the level of “direct threat” by 
reasonable accommodation. 
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COMPLAINT PROCEDURES 
In State Government 

 
The California Department of Fair Employment and Housing (DFEH), the 
Federal Equal Employment Opportunity Commission (EEOC) and the State 
Personnel Board (SPB) maintain the authority to investigate complaints of 
employment discrimination.  

 
Discrimination complaints can be filed with the Federal Equal Employment 
Opportunity Commission (EEOC) for alleged violations of the federal 
Americans with Disabilities Act. 
 
• If the state agency exists in California, the Federal EEOC advises that 

the state entity (DFEH) should pursue the investigation first. 
• An employee/applicant has one year from the alleged discrimination to 

file the complaint with DFEH.  
 
For more information about the discrimination complaint process, contact: 
 
 California Department of Fair Employment and Housing 
 Phone: (800) 884-1684 
 Sacramento and Out of State: (916) 227-0551 
 TTY Number: (800) 700-2320 
 Website: www.dfeh.ca.gov/complaint.asp 
 
 Federal Equal Employment Opportunity Commission 
 Phone: (800) 669-4000 
 TTY: (800) 669-6820  
 Los Angeles Phone: (213) 894-1000 
 Los Angeles TTY: (213)894-1121 
 San Francisco Phone: (415) 356-5100 
 San Francisco TTY: (415) 356-5098 
 Website: www.eeoc.gov 

 
 State Personnel Board 

      801 Capitol Mall, Sacramento, CA 95814 
      P.O. Box 944201, Sacramento, CA 94244-2010 
      Phone: (916) 653-1705  
      Website: www.spb.ca.gov 
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CASE SCENARIO EXERCISES 
 

Team Instructions:  Review and discuss assigned case scenarios as  
a team. Identify an appropriate and effective course of action(s) for each 
individual. 
 
 
A physician’s evaluation of a candidate who is offered a position as 
Psychiatric Technician indicates that the individual has a disc condition that 
might worsen in 8-10 years, if required to do heavy lifting.  The Department 
concludes that to allow the person to perform the duties of a Psychiatric 
Technician would pose a “direct threat” to his health and safety and 
withdraws its offer of employment. 
 
A candidate who is blind was denied a reasonable accommodation request 
for a reader in the written examination for a Dispatcher job with the 
California Highway Patrol.  A key part of the written test included a test of 
the candidate’s ability to read detailed street maps quickly in order to 
dispatch emergency help.  
 
A Registered Nurse who had been medically separated from her position at 
a State hospital attempts to reinstate at the veterans’ home.  In checking 
her references, the veterans home learns from the State hospital that the 
individual had filed a Worker’s Compensation claim for a back injury.  
Based on this information, it decides not to reinstate the individual.  The 
individual files a charge of discrimination against the veteran’s home and a 
charge of violation of civil rights against the state hospital, seeking 
$300,000 in damages from both agencies.   
 
A Rehabilitation Counselor who uses a wheelchair, a walker, and a cane to 
assist with her mobility applies for a transfer to a vacant Counselor position 
at a State hospital.  The position is on a Nursing Unit which houses patients 
who are known to display violent tendencies.  The interviewing panel does 
not express any concerns about her ability to do the job.  She has had 
several years of experience working with similar types of patients.  She is 
conditionally offered the job following a medical examination.  The Medical 
Officer who reviewed the information considered her as medically 
disqualified because of her confinement to a wheelchair which would place 
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her at imminent and substantial risk of harm in the event of a violent 
disturbance and not being able to quickly evacuate the Nursing Unit. 
 
A Registered Nurse at a State hospital is injured on the job and cannot 
perform the essential functions of her job.  She accepts a voluntary 
demotion to a Clerical position that the hospital offered.  Over several 
months, she recovers from her injuries and is cleared to return to Nursing 
duties.  The hospital refuses to return her to a Nursing position and argues 
that her return rights are discretionary since the demotion was voluntary. 
 
A hospital Peace Officer sustains a job related injury and can no longer 
perform the essential functions of his job.  He requests an alternate 
placement.  There are no appropriate vacant positions at the hospital.  The 
hospital denies his request and sends him to vocational rehabilitation.  
Upon completion of the vocational rehabilitation, the hospital medically 
separates the employee. 
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LOCAL RESOURCES 
 
Having knowledge of available resources is important.  From pre-hire to 
retirement, there are many questions that may arise about decisions that 
affect the workplace.  Listed below are resources available when 
employment related questions arise.  (Please fill in contact information 
where appropriate.)  
 
Internal Agency Resources 

 
• Your Supervisor 
 
• Equal Employment Office Manager or ADA Coordinator:  
     Contact information:_________________________________ 
 
• Your Legal Counsel:   
     Contact information:_________________________________ 
 
 
 
External Agency Resources 
 
Enforcement & Technical Assistance 

 
• Equal Employment Opportunity Commission (EEOC) - Federal 
• Department of Fair Employment and Housing (DFEH) - State 
• State Personnel Board (SPB) – State 
 

Technical Assistance only 
 

• Department of Rehabilitation (DOR), Disability Access Section 
• Job Accommodation Network (JAN) 
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WEB RESOURCES 
 

• California Department of Rehabilitation  
www.dor.ca.gov 
Information on the Disability Access Section may be accessed from the 
home page under “Disability Access and Rights in California.” 

 
• California Disability Access Information  
     www.disabilityaccessinfo.ca.gov  
     Information and links on the major laws, regulations, and areas of     
     interest regarding disability rights and access for persons with  
     disabilities.  
 
• California State Personnel Board (SPB) 

www.spb.ca.gov 
1) The Limited Examination and Appointment Program (LEAP) may be 

accessed from the home page under “Special Programs.”  
2) SPB Policy Memo (Pinkie) “Pre-Employment Medical Evaluation 

Subject to Proper Placement” dated July 9, 1993, may be accessed 
from: www.spb.ca.gov/docs/pinkies.htm 

 
• California Fair Employment and Housing Agency 

www.dfeh.ca.gov 
    DFEH publications may be accessed from the homepage by clicking on  
    “Publications” on the left, then “Employment Discrimination.”  
 
• Department of Personnel Administration www.dpa.ca.gov 

Personnel Management Liaison Memo 2001-031 “Revised 
Requirements under the California Fair Employment and Housing Act 
(FEHA)” dated August 15, 2001, may be accessed from: 
www.dpa.ca.gov/textdocs/fpmllist.htm  

 
• Job Accommodation Network www.jan.wvu.edu 
 
• AT (Assistive Technology) Network www.atnet.org 
 
• Department of Justice www.usdoj.ca.gov 

ADA Home Page may be accessed from: 
www.usdoj.gov/crt/ada/adahom1.htm 
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FACT SHEET 
Disability Access Section 

 
The California Department of Rehabilitation (DOR) was designated by the 
Office of the Governor to serve as the lead state agency in California’s 
efforts to implement the Americans with Disabilities Act (ADA) in state 
government.  The Disability Access Section (DAS) was established in 1992 
to promote disability rights in state government and DOR partnerships in 
the community.   
 
The Section serves as a centralized resource for providing public 
information, training, and technical assistance on the Fair Employment 
Housing Act (FEHA), ADA, and other related disability laws to state entities, 
agencies, and One-Stop service delivery systems serving persons with 
disabilities and employers.  Our dedicated staff has 150+ collective years of 
professional experience in training, employment service, vocational 
rehabilitation, physical access, and program assessment.   
 
We provide comprehensive consulting services and technical assistance in 
the following areas:  

• Disability Awareness   
• Employment Issues 
• Accessibility to Programs and Services 
• Physical Access Surveys 
• Publications 
• Referrals and Resources 

 
For additional information on services out Section provides, or to order 
publications, please contact: 

Phone: (916) 263-8674    
TTY: (916) 263-8672     
FAX: (916) 263-8671  

 
For additional information on interagency agreements with State 
government entities and our training services, please contact: 
 DAS Training Coordinator 
 Phone: (916) 263-8695 or  
 E-mail: dastraining@dor.ca.gov               February 2007 
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Glossary: Workers’ Compensation 
 
Advisory Rating (Informal) – Is issued by the Office of Benefit Determination 
(Disability Evaluation Bureau) on non-litigated cases when requested by the 
employer (or SCIF) and the injured worker. This type of rating is not binding on 
either party. If either is dissatisfied, a formal hearing before the WCAB may be 
requested. 
 
Affirmative defense – Defenses in which the burden of proof is on the 
defendant, e.g. , intoxication, and initial aggressor. 
 
Agreed Medical Examiner (AME) - The agreed upon doctor by all parties to 
perform the medical evaluation to resolve issues of Permanent Disability (PD), 
future medical, Vocational Rehabilitation (VR), Permanent & Stationary status 
(P&S), New & Further disability and questions concerning appropriateness of 
medical treatment.  (How an AME can be used differs slightly for pre and post ’91 
cases.) 
 
Alternate Work - A different job with your employer when you are found to have 
work restrictions which prevent you from permanently returning to your usual and 
customary job. 
 
Application for Adjudication of Claim – A request for the Workers' 
Compensation Appeals Board (WCAB) to hear both sides of a bona fide dispute 
and render a decision. 
 
Apportionment – In cases involving pre-existing disease or prior disability the 
employer shall be held liable only for that portion of permanent disability caused 
by industrial injury.  If the effect of a previous injury or disease can be rated on 
objective factors and existed at the time of the new injury, apportionment may be 
indicated. However, there must be irrefutable evidence to support a finding of 
pre-existing disability. 
 
Apportionment (medical) - A medical opinion attributing a clearly defined 
portion of an injured’s present disability to a pre-existing (or subsequent) non-
industrial level of disability. This limits our liability for PD to those related to 
industrial injuries resulting from employment with our insured.  
 
Arbitration -  A method whereby the parties may resolve disputes on those 
cases in which the date of injury is on or after 1/1/90 and the injured is 
represented without having to go before a WCAB judge. 
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Arising Out of Employment and in the Course of Employment (AOE/COE) – 
Refer to Labor Code requirement that to be compensable, and injury must exist 
which occurs during the course of an employee performing his/her duties and is a 
result of the employment. 
 
Attorney Disclosure Statement – A form provided by the applicant’s attorney to 
all clients who engage services for representation before the WCAB or 
Administrative Director. A copy of this form is provided to the employer or carrier. 
 
Audit Unit - A unit within DWC that receives complaints against claims 
administrators. These complaints may lead to an investigation or audit of the 
company's claims handling practices.  
 
Automatic Penalties - Penalties added to a benefit, without an order by the 
WCAB or any other tribunal or agency. 
 
Binding Arbitration - A dispute is submitted to an arbitrator and the parties 
agree in advance to abide by whatever the arbitrator decides. This is the method 
that will be used to resolve items such as lien disputes. 
 
Bona Fide – Authentic, genuine, made in good faith. 
 
Bureau of Fraudulent Claims - The state agency to which fraudulent claims 
must be reported for insured employers.  
 
Case Law – Law deriving from a particular set of circumstances which 
thenceforth governs all such instances where similar reasons exist for the 
support of arguments. Examples are Elizando, Carter, Thomas and Rogers. 
 
Civil Penalties - Penalties that the Administrative Director may assess against 
insurers for failure to properly handle workers’ compensation claims. 
 
Claim Form - A form employer must provide the injured worker within one day of 
the injury. The completed form must be forwarded to the insurer. 
 
Claims Administrator - This is the term for insurance companies and others 
who handle your workers' compensation claim. 
 
Commutation – Is a conversion from installment payments of future 
compensation (PD or Death) to a lump sum payment. The employer receives 
credit for interest at a rate of 3% per year.  
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Compromise and Release (C&R) – A voluntary agreement subject to approval 
by the WCAB, which for a specified amount, releases liability the employer of 
further liability for the injury(s) specified in the agreement, except Vocational 
Rehabilitation. 
 
Consultative Rating – May be obtained in litigated cases. It is not an official 
rating, but is merely advisory and is usually obtained by the parties to assist them 
in settling a case. A request for a consultative rating may be submitted to the 
Office of Benefit Determination by either party or jointly by both parties. 
 
Continuance – A referral made at a pre-trial conference for a future date if the 
case is not ready for trial AND the judge agrees. 
 
Contribution – Right to reimbursement of benefits paid from others where 
liability is shared; liability is apportioned according to the extent of exposure. 
 
Credit – An account entry that can be asserted for payment of past benefits or 
against any future benefits that may be due. 
 
Cumulative Trauma (CT) – An injury which occurs as a result of repetitive 
trauma.  None of the individual repeated traumas is generally severe enough to 
cause injury, but their total effect over a period of time causes the need for 
medical treatment and/or disability 
 
Date of First Lost Time - The first day for which the injured worker does not 
receive his full pay. This means that the date of injury can now also be the date 
of first lost time. 
 
Date of Knowledge (DOK) - The date that the employer learned of an industrial 
injury. First payments must be made within 14 days of this date and first day of 
lost time.  
 
Death Benefits - Benefits paid to surviving dependents if a work related injury or 
illness results in death within five years. 
 
Declaration of Readiness to Proceed (DOR) – Filed with the WCAB when a 
party is ready to proceed with a hearing. 
 
Defendant - The employer or his/her representative, usually the insurance 
company. 
 
Deposition – Testimony given under oath, especially in writing. 
 
Determination and Order (D&O) - A decision by the Rehabilitation Unit on a 
vocational rehabilitation dispute. 
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Disability Evaluation Unit (DEU) - A unit within DWC that calculates the percent 
of permanent disability based upon the medical reports.  
 
Discrimination Claims (Labor Code 132a) - A petition filed because your 
employer has discharged you or otherwise discriminated against you because of 
your industrial injury.  
 
District Attorney - Self-insured fraudulent cases must be reported to the district 
attorney in the county where the fraud allegedly took place. 
 
Division of Workers’ Compensation - The new name for the Division of 
Industrial Accidents. 
 
Employee – Any person who performs a service for another under any 
appointment, contract, or apprenticeship program.  Unless excluded, a person 
will be considered an employee whether the agreement was written, oral, or 
implied. 
 
Employer – Any person or entity engages in services of another person.  Unless 
excluded, it includes individuals, corporations, partnerships, state, city and 
county entities, etc. 
 
Finalization – Refers to the conclusion of a case where there is permanent 
disability and/or future medical care and/or dispute over some issue. The method 
selected (a formal award, an advisory rating, or a compromise and release) will 
be the one that best protects the interests of the injured worker and the 
employer.  
 
Findings & Award (F&A) - A Workers' Compensation Administrative Law 
Judge's decision finding that an applicant is entitled to disability benefit 
payments, future medical treatment, or both.  
 
Findings & Order (F&O) - A Workers' Compensation Administrative Law 
Judge's decision in which no disability payments or future medical treatment is 
awarded.  
 
First Aid - Any one-time treament, and any follow-up visit for the purpose of 
observation, of minor scratches, cuts, burns, splinters, etc. which do not 
ordinarily require medical care. The one-time treatment and follow-up visit for 
observation may be provided by a physician or registered professional personnel.  
 
Formal Rating – Is issued on litigated cases at the request of a judge of the 
WCAB. 
 
Fraud - Any knowingly false or fraudulent material statement for the purpose of 
obtaining or denying workers' compensation benefits.  
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Future Medical - On-going entitlement to medical treatment for a work related 
injury. 
 
Health and Safety Committee - The committee established to help employers 
establish effective occupational injury and illness prevention programs.  
 
Hearings - Formal proceedings held at the Workers' Compensation Appeals 
Board (WCAB) before a Workers' Compensation Administrative Law Judge.  
 
In Pro Per - An injured worker or other party who is not represented by an 
attorney.  
 
Independent Medical Examiner (IME) – A physician or physicians appointed by 
the Appeals Board and/or compensation judges to examine an applicant and 
report their findings.  Generally used when there is substantial disagreement 
between the applicant and defense doctors and the parties cannot agree to an 
AME. 
 
Independent Rehabilitation Representative (IRR) - A fully qualified Vocational 
Rehab counselor. The requirements are found in L.C. 4635 ( c ). 
 
Industrial Medical Counsel (IMC) - A group of various types of doctors 
appointed by different politicians who will regulate the medical aspects of 
workers’ compensation. One of the main goals is to select the Qualified Medical 
Examiners and to maintain that panel. 
 
Information & Assistance Unit (I&A) – A unit within DWC that provides 
information to all parties and informally resolves disputes.  
 
Injury – Any disability, irrespective of fault, which is work related.  The limitations 
of the employee injury are as follows: (1) intoxication, (2) self inflicted, (3) suicide, 
(4) employee is initial aggressor in a fight, (5) felony, or (6) injury caused by 
recreational activity outside the scope of employment. 
 
Lien - A right or claim for payment against a workers' compensation case.  
 
Light Duty - Temporary change in job assignment to accommodate work 
restrictions while you are healing. May or may not pay at the same rate as your 
normal work assignment. Lost wages may be partially made up by Temporary 
Partial Disability (TPD) payments.  
 
Limited/Modified Duty – A temporary change in the job requirements to allow 
an employee to return to work during the recovery process. 
 



Section 1400 
Revised 12/2004 -6-

Litigated Claim - A workers' compensation claim where an Application for 
Adjudication has been filed. 
 
Mandatory Arbitration - There are several types of cases where arbitration will 
be mandated based on the amount of permanent disability and the length of time 
before a case can be tried. 
 
Mandatory Settlement Conference (MSC) - A conference at the WCAB 
required before a case can be tried. 
 
Mediation Conferences - A voluntary conference held before an I & A Officer to 
resolve disputes for injured workers who are not represented by an attorney.  
 
Medical Treatment – Treatment necessary to cure or relieve the effects of an 
injury.  This includes medical, hospital, surgical and nursing care as well as any 
necessary medications, supplies, or appliances.  The provider of the treatment 
may be a medical doctor, chiropractor, osteopath, psychologist, podiatrist, 
physical therapist, dentist, optometrist, or acupuncturist. 
 
Modified Work - A change in your working conditions in order to accommodate 
permanent work restrictions determined by your Primary Treating Physician 
when you have become Permanent and Stationary. 
 
New & Further Disability - Injured may file a ‘petition to reopen’ a prior Findings 
& Award within 5 years of the original date of injury. This is most often done if 
injured suffers an increase in disability stemming from the original injury during 
this time period. As a result, the award can be increased to compensate injured 
for the addition permanent disability.  (This may also apply to need for medical 
treatment and VR eligibility/services). 
 
Objectives  - Consideration of certain measurable findings such as range of 
motion in a joint, level of amputation, hearing or visual acuitz etc.  
 
Office of Benefit Assistance and Enforcement - This office replaces the 
Information and Assistance program, and will also conduct the audits of insurers, 
self insureds, and third party administrators (TPA’s). This office will also enforce 
the new civil penalties.  
 
Office of Benefit Determination - This office will review and approve all 
vocational rehabilitation plans and will conduct the evaluation of permanent 
disability. 
 
Order Taking Off Calendar (OTOC) - An order that places a WCAB case in an 
inactive status.  
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Panel Qualified Medical Evaluator - A list of three independent qualified 
medical evaluators issued by the state Industrial Medical Council. You select any 
one of the three doctors for your evaluation. This is for workers not represented 
by an attorney.  
 
Party - Normally this includes you, the claims administrator, your employer, 
attorneys, and any other person who has an interest in your claim (for example, 
doctors or hospitals that have not been paid).  
 
Permanent and Stationary (P&S) - Maximum recovery. A plateau where no 
further change in the condition are anticipated. (Does not mean injured recovers 
to pre-injury status.) 
 
Permanent Disability (PD) - Indemnity is intended to compensate an injured 
worker for physical or mental impairment resulting from an industrial injury, which 
diminishes future earning ability. It is not intended as a wage replacement or to 
compensate the worker for pain and suffering during the recovery period. 
 
Permanent Disability Advance (PDA) - A voluntary lump sum payment on 
permanent disability due in the future.  
 
Permanent Disability Payments - Mandatory bi-weekly payments on the 
undisputed portion of permanent disability, prior to or subsequent to an award. 
 
Permanent Disability Rate  - The weekly monetary amount at which the benefit 
will be paid within the statutory minimums and maximums. 
 
Permanent Disability Rating  - A formula that takes into consideration amount 
of disability (as determined by a doctor), part(s) of body injured, age expressed 
as a “percentage”. 
 
Petition for Reconsideration (Recon) - An appeal of a decision issued by a 
Workers' Compensation Administrative Law Judge. It must be filed within 20 days 
of the judge's final decision.  
 
Predesignated Physician - A Primary Treating Physician that can initially treat 
you if you have advised your employer in writing prior to the industrial injury or 
illness. You must have seen the predesignated physician prior to selection.  
 
Primary Treating Physician (PTP) - The doctor who has overall responsibility 
for treatment of your industrial injury or illness. There can only be one PTP at a 
time.  
 
Proof of Service - A form used to show that documents have been sent to 
specific parties.  
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Qualified Injured Worker (QIW) - An injured worker who is entitled to vocational 
rehabilitation benefits.  
 
Qualified Medical Examiner (QME) - A doctor authorized by the IMC to conduct 
evaluations in workers’ compensations cases. 
 
Qualified Rehabilitation Representative (QRR) - A rehabilitation consultant 
who meets the requirements specified in L.C. 4635 (b) 
 
Referee – A person who has authority to resolve disputes, approve C&R’s , issue 
stipulated F&A’s or frame still disputed issues for trial. WCAB judges oversee 
referee decisions. 
 
Rehabilitation Unit - A unit within DWC that administratively resolves vocational 
rehabilitation disputes. 
 
Return-To-Work (RTW) – When an employee returns to his/her normal 
occupation. 
 
Rules of Evidence – The rules of evidence at the WCAB are more relaxed; the 
regular rules used in Superior or Municipal Court do not apply at the WCAB. 
 
Rules of Practice and Procedure of the WCAB (WCAB Rules) – Rules and 
regulations ratified and adopted by the WCAB in accordance with the provisions 
of the Labor Code. 
 
Serious and Willful Misconduct (S&W) - A petition filed if the injury is caused 
by the serious and willful misconduct of the employer or the injured worker.  
 
Settlement - A workers' compensation cases may be settled in one of two ways, 
by a Compromise and Release (C&R) or by a Stipulation with Request for Award 
(Stip). A C&R usually settles all outstanding issues in a claim for a single lump 
sum payment. A Stipulation may leave certain issues open, such as future 
medical treatment and/or vocational rehabilitation.  
 
Specific – An injury that occurs as the result of one incident or exposure that 
causes disability or need for medical treatment.  
 
State Disability Insurance (SDI) - A branch of the Employment Development 
Department that pays temporary disability benefits for non-industrial injuries or 
illnesses. 
 
Stipulation with Request for Award (Stip) - A settlement where the parties 
agree on the terms of an award. It may include any future medical treatment. 
Payment takes place over time. 
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Standard Rating  - The amount of permanent disability as determined by the 
doctor before it is adjusted for age and occupation. Will be expressed as work 
restrictions, subjective or objective factors. 
 
Statute of Limitations – Setting a time limit on legal actions. 
 
Stipulation – Where there is no dispute in the facts in case or where the facts 
have been agreed upon or compromised, a written stipulation signed by both 
parties is submitted to the WCAB for approval with a request for an Order or 
Award issued pursuant to the stipulation without the necessity of a hearing. 
Attorney fees should be stipulated or a request made to the WCAB for a fee.  
 
Structured Settlement – Is an alternate form of Compromise and Release which 
is used when a single lump-sum payment is not in the best interest of all parties, 
or as an alternative to a lump-sum settlement. 
 
Subjective  - Consideration of complaints of pain based on frequency & 
intensity, which results in a percentage of permanent disability. 
 
Supplemental Litigation Worksheet (SCIF Form 229a) – Used to provide SCIF 
Legal with additional information after a DOR has been filed.  
 
Subpoena Duces Tecum (SDT) - Issued by the WCAB to command the 
production of papers, records, documents, upon a showing of possession or 
control of person named in the subpoena.  
 
Summary Rating - The percentage of permanent disability calculated by the 
DWC Disability Evaluation Unit based on either the Primary Treating Physician or 
a Panel QME. This type of rating is only available for workers not represented by 
an attorney.  
 
Summary Rating Reconsideration - An administrative procedure to object to 
the Summary Permanent Disability Rating issued by the DWC Disability 
Evaluation Unit. The request must be made within 30 days of receipt of the 
summary rating.  
 
Temporary Disability (TD) or Temporary Total Disability (TTD) - A wage 
replacement benefit paid when your physician reports you cannot work because 
of an industrial injury or illness. 
 
Toll – Starting the Statute running.   “Tolling the statute.” 
 
Transportation Expenses - A benefit to cover your out-of-pocket expenses for 
mileage, parking, and toll fees related to a claim, usually a reimbursement.  
 
Uninsured Employers Fund (UEF) - If your employer is illegally uninsured, this 
fund may provide benefits to you.  
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Venue – The location of filing of a claim. Venue rules intend to establish a 
rational relationship between the place for filing a claim and either the injured’s 
residence or place of injury. Not subject to stipulation by parties, but can be 
petitioned for change of venue.  
 
Vocational Rehabilitation (VR) – The benefit that provides an employee who 
has been determined to be QIW.  When an employee participates in VR, he/she 
continues to receive a maintenance allowance (TD, VRMA, or VRIDL).  Applies 
to dates of injury on or before December 31, 2003. 
 
Vocational Rehabilitation Maintenance Allowance (VRMA) - Formerly known 
as vocational rehabilitation temporary disability (VRTD). 
 
Wage Loss - Temporary disability benefits that may be paid when an employee 
returns to work at less than full earnings. Also known as Temporary Partial 
Disability (TPD). 
 
Work Restriction  -  “Guidelines for Work Capacity”. Each category A through H 
is based on the injured’s loss of capacity for example (A) – precludes very heavy 
lifting (loss of ¼ of pre-injury lifting capacity) which corresponds to a 10% 
“standard rating.” 
 
Workers' Compensation Administrative Law Judge - Judges at DWC district 
offices that conduct hearings, take evidence, issue decisions, and approve 
settlements.  
 
Workers’ Compensation Administration Revolving Fund - The fund to pay for 
the administration of workers’ compensation in California. It is funded by 
insureds, self insureds and the General Fund (from the state). 
 
Workers’ Compensation Appeals Board (WCAB) – The administrative body 
which administers the workers’ compensation law and oversees the decisions of 
workers’ compensation judges and panels. 
 
Workers’ Compensation Rate Study Commission - Established for reviewing 
and recommending how rates will be established in the future. 
 
Work Place Health and Safety Revolving Fund - Established to fund the 
administration of items mandated in Division 4 of the Labor Code.  
 
Worker’s Compensation Insurance Rating Bureau (WCIRB) – Provides 
information regarding coverage, carriers and employers. 
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Qualified Injured Worker (QIW) – The designation given when it is medically 
determined that, due to the industrial injury, an employee will not be able to 
return to his/her usual and customary job and will need rehabilitation services. 
 
Qualified Medical Examiner (QME) - Physician in post ’91 cases whom is used 
to address disputed issues such as the extent of permanent disability. Must be 
on a list published by the Industrial Medical Council.  Injured is issued a panel of 
3 names in each specialty from which one name is chosen.  
 



Reinstatement Waiver or  
Resignation from Employment  

 
The State Compensation Insurance Fund (SCIF) has had an internal policy that 
its employees will not execute or provide waivers of reinstatement or resignations 
as part of a compromise and release (C&R) document.  There has been some 
inconsistency on the part of the SCIF attorneys with regard to this issue which 
periodically makes providing the information below necessary.   
 
The Master Agreement does not provide that the SCIF representatives represent 
the employer for the purpose of personnel issues.  The following is information 
that has been distributed several times over the past few years and represents 
the status of this issue.   
 
A waiver of reinstatement, or resignation from employment, is a personnel issue 
which must be executed by the employer.  The separate reinstatement waiver or 
resignation language agreement is the responsibility of the employer, and is not 
the responsibility of the SCIF representative(s). 
 
  
Question:  Is it appropriate to include a reinstatement waiver or resignation 
language in the compromise and release papers of a workers’ compensation 
claim? 
 
Answer:  No. 
 
Question:  Is it appropriate to resolve employment status prior to or at the time a 
workers’ compensation claim is being settled? 
 
Answer:  Yes. 
 
Question:  How is employment status resolved amidst settlement of the workers’ 
compensation claim? 
 
Answer:  The SCIF attorney will put the employer’s legal department or other 
designated departmental representative in contact with the employee’s attorney 
(applicant’s attorney) to discuss resolution of employment status.  The separate 
reinstatement waiver or resignation language agreement is the responsibility of 
the employer, and is not the responsibility of the SCIF representative(s). 
 
Question:  Can the employer be held in violation of LC 132a if reinstatement 
waivers or a resignation is drafted at the time a compromise and release (C&R) 
agreement is reached? 
 
Answer:  Courts have found that negotiating and agreeing to a reinstatement 
waiver or resignation is not in violation of LC 132a and such language has been 



upheld by the State Personnel Board as enforceable.  Whether the waiver or 
resignation is enforceable is largely depended on the employee having 
competent counsel and whether his/her rights being waived were adequately 
covered prior to signature. 
 
Analysis: 
Although it is appropriate to discuss resolution of an employee’s employment 
status with his/her employer at the time of resolving his/her workers’ 
compensation claim(s), any type of resignation or reinstatement waiver language 
must be a separate agreement from the C&R settlement of a workers’ 
compensation claim.   
 
In a situation where the applicant (injured employee) has been approved for 
disability retirement, the applicant has “mandatory reinstatement” rights to his/her 
prior civil service position.  The right to return is contingent upon medical that 
supports that his/her medical condition has improved to the point where he/she 
can perform the substantial (essential) portions of his/her duties.  The employer 
(department) cannot rely upon the settlement of the workers’ compensation 
claims via C&R to cover this situation, or the situation where a disability 
retirement is pending and later denied by CalPERS. 
 
These  situations can and have been resolved by including settlement of the 
applicant’s employment status via a waiver of reinstatement which specifies that 
the applicant is voluntarily waiving his/her rights to reinstatement if either his/her 
application for disability retirement is rejected, or later rescinded.  The SPB in the 
Johnson mater, (1996) SPB Precedential Decision No. 96-03 and in the recent 
case of Carolyn Ortega, Case No. 02-4039 has upheld that an employee can in 
fact enter into a settlement of his/her reinstatement rights and in fact waive such 
rights.  In the Ortega case, the applicant chose to tender a resignation in order to 
obtain a C&R settlement of her workers’ compensation claim(s), and the 
language was upheld at the SPB. 
 
The waiver or resignation language have led to legal challenges on the basis that 
the language is in violation of LC 132a which disallows discrimination against 
workers who are injured in the course and scope of their employment.  Any 
employer who violates LC 132a is guilty of a misdemeanor and the applicant’s 
compensation is increased by ½, not to exceed $10,000 together with costs, 
expenses and entitlement to reinstatement and reimbursement for lost wages 
and work benefits caused by the act of the employer. 
 
In the case of Parker V. WCAB, CSUS, 5 WCAB Rptr. 10,059 (02/05/03) it was 
found that the WCAB does have the discretion to order reinstatement per a LC 
132a violation despite concurrent proceedings at the SPB.  There is no 
“exhaustion of administrative remedies” defense under LC 132a for State 
employees. 
 
 



 
TO:  Injured Worker 
 
 
FROM:  Employer / Department 
 
 
DATE: 
 
 
RE:  Reinstatement Waiver 
 
 
I understand that it is disadvantageous for the Department of _______________ 
to settle my workers’ compensation case by way of compromise and release if 
the possibility remains that I might again become employed by this Department.  
I understate that I have alternatives to a compromise and release settlement, but 
I prefer this type of settlement.  Upon my own initiative to induce the Department  
to make this lump sum settlement, and after consultation with my attorney(s), I 
voluntarily waive any rights to reinstatement or rehire, agree not to seek 
reinstatement with this employer, and agree not to reapply for employment within 
the Department of ____________________.   
 
See Dewayne Johnson v. Department of Corrections, case no 33955 (CEB 5/96) 
and Brown v. WCAB (1988) 54 C.C.C. 3. 
 
 
 
_______________________________   _____________________ 
Applicant       Dated 
 
 
_______________________________   _____________________ 
Applicant’s Attorney      Dated 
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